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Asylum: Definition

> “[A]ny person who Is outside any country of such person’s
nationality . . . and who Is unable or unwilling to return to, and
IS unable or unwilling to avail himself or herself of the
protection of that country because of persecution or a well-
founded fear or persecution on account of race, religion,
nationality, membership in a particular social group, or political
opinion.” 8 U.S.C. §1101(a)(42)(A).

> International standard: UN Protocol Relating to the Status of
Refugees, Art 1(2)
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Asylum: Elements

> “Well Founded Fear”
> of “Persecution”

» Based on following factor(s)

— Race

— Religion

— Nationality

— Political Opinion

— Membership in a Particular Social Group
» Nexus

> Government is persecutor or cannot control persecutors

b
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“Well Founded Fear”

> “reasonable probability”
» Lower than preponderance of the evidence

» Has objective and subjective components
— Applicant must have fear (subjective)
— Fear must be reasonable, i.e., “well founded”

> “one In ten” probability:

— INS v. Cardoza-Fonseca, 480 U.S. 421 at 431.
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“Persecution”

» Poverty, victim of crime, bad luck not enough

» Behavior that “threatens death, imprisonment, or the
Infliction of substantial harm or suffering.”
— Sayaxing v. INS, 179 F.S3d 515, 519 (7t Cir. 1999).

» “Hallmarks” of persecution are:

— detention, arrest, interrogation, prosecution, imprisonment,

— Illegal searches, confiscation of property, surveillance,
beatings, or torture
 Mitevv. INS, 67 F.3d 1325, 1330 (7t Cir. 1995)
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Race, Religion, Nationality

» Race: Broad meaning
> Religion
» Nationality
— Not just citizenship
— May be ethnic or linguistic group
— May overlap with race
» E.g., Bosnian-Muslim [religion, nationality]; Dinka
Sudan [race, nationality, religion]
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Political Opinion

> Actual

» Imputed

— E.g., daughter of a political activist persecuted for the
activities of her father
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Membership in a Particular Social Group

> “common, Iimmutable characteristic”
— Matter of Acosta, 19 | & N Dec. 211, 233 (BIA 1985)

> “members of the group either cannot change, or
should not be required to change because It IS
fundamental to their individual identities or
consciences”

» E.g., gay male persecuted for his sexual orientation
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Importance of Past Persecution

» Legal presumption of future persecution 8 C.F.R. §
208.13

> INS can rebut with proof by a preponderance of the
evidence of changed circumstances
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Summary: Basics

» Ultimate goal: “well founded fear of persecution”
nased on one of five factors

» Past persecution important, but not required

» Major sources of evidence
— Client’s story
— Country conditions and other corroborating evidence
— Forensic evidence
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Key Law

»8 U.S.C. §1101(a)(42)(A)

»8 C.F.R. §208.13

> INS v. Cardoza-Fonseca, 480 U.S. 421 (1987)

» Matter of Mogharrabi, 19 |& N. Dec. 439 (BIA 1987)

» UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status
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Theory of the case

» Help to structure application and supporting materials
» May be secondary or tertiary theories
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Asylum Application: Client Declaration

» Important document

» Statement of the client in their own voice
» Balancing detall

» Chronological
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Asylum Application

» One year deadline!

> Form [-589

— Available in “fillable form”on Internet
e asylumlaw.org ( )
e NS web site ( )

» No filing fee

> Where to file:

— If not in INS system: Nebraska Service Center* (footnote:
Supplemental materials may be submitted up to day of asylum
Interview at the Asylum Office)

— If in removal proceedings: Immigration Court
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http://www.asylumlaw.org/docs/united_states/forms/i-589.pdf
http://www.ins.usdoj.gov/graphics/formsfee/forms/i-589.htm

-589, page 1-2
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-589, pages 3-4
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Other Forms

» (5-28/EQIR-28 (Appearance Forms)
» Fingerprinting
— Critical: Can lead to extensive delays

— Constantly changing
— Currently happens at 55 E. Monroe, 16" Floor
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— T v
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Relating to Your Client

» Before meeting client, learn about country conditions

> Interviewing Techniques
— Use of an interpreter
— Gender dynamics
— Trauma and its effects

» \Witnesses & Experts
— Academic
— Medical & Psychological
— Similarly situated persons
— Use to support theory of case
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Notice to Appear
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Master Calendar: Logistics

> 55 East Monroe, 19t Floor
> Like a Status Conference/20 cases

» Two sign-in sheets
— With lawyers (first)
— Without lawyers
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Master Calendar: Legal Considerations

» Conceding removability

» Country designation

» Admit/deny charges

» Relief sought (asylum, withholding, CAT)
» Forensic examination of evidence

» Request Interpreter

» Effect of a continuance - the Clock

| MIHRC
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Merits Hearing: Evidence

» \Written: The Trial Brief & Documents
— Application/Statement
— Country condition reports
— Other documents
— Deadline: 10 or 30 days before hearing

» Oral Testimony
— Applicant
— Fact witnesses, especially to corroborate identity
— Experts
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Documents: General Corroboration

» Country conditions
— U.S. State Dept. Reports
— U.K. Home Office
— UN/Amnesty Int’l/Human Rights Watch

» asylumlaw.org
— Key documents
— Experts and knowledgeable attorneys
— SuperSearch: up to 15 human rights databases at once
— Discussion board
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Specific Corroboration

» Everything matters
— Facts: Dates/times/flights/etc.
— Physical evidence: Pictures/receipts/ticket stubs/etc.

» Medical (Physical)

» Mental Health
— Kovler Center for Survivor of Torture
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Merits Hearing: Trial Logistics

> 55 E. Monroe, 19 Floor or
10 W. Jackson (for detained applicants)
» Only case on call
»9am./1pm.
> Trial lasts 3 or 4 hours, often not continued
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The Hearing Room (55 E. Monrog)

Translator

Witness

Bench

You & Client

Gallery

Clerk

Podium

INS Counsel (typ)
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Merits Hearing: Pre-Trial Conference

» Contact Trial Attorney prior to hearing
» Not always used, but very helpful

» Judge will be familiar with submission

» Can use to focus testimony/limit issues
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Merits Hearing: Trial Procedure, con’t

> Trial begins with review of master calendar

>
>

proceedings
Review of exhibits in record

Review of exhibits submitted with trial brief
— Exhibits typically offered and admitted at this time
— Frequently no objection from Service
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Merits Hearing: Opening Statement

» \ery Brief (less than 5 minutes and probably more like
30 seconds)

» Just the facts:
— J. Is Chinese
— Persecuted for opposition to one-child policy
— Forced sterilization
— Witness testimony
— Medical corroboration
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Direct Examination of Witness

> Key Issue Is credibility
»Don’ts
— Don’t script answers
— Don’t ask leading questions
— Don’t waste time on irrelevant matters
»Do’s
— Do follow a chronological story; use declaration as guide
— Do draw the story out; force detalil
— Consider using visual aids, particularly maps
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Using Visual Aids: The Scene

Prepare basic outline, fill in detail with testimony

Maiy’livim Kitchen Girls

Gate

Father killed here

O

Parents

Winljows
Trees

Boys

Y ussef’ s house in Mogadishu

You do the writing, not
the witness

Make 8.5” x 11" copy
Use color

Use paper & pens, not
PowerPoint

b
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The MOST IMPORTANT Advice

Have your client maintain the same demeanor on cross
as he has on direct
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Closing Argument

> Brief
> Include focus on credibility
» Questions from Court are good
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After the Merits Hearing

> |f you win:
— Social Security Card & Benefits
— Work Authorization (I-765)
— Family Petitions (I-730)
> |f you lose:
— It's a development, the case Is not over
— Reserve right to appeal
— Appeal to BIA
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